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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R. CASE No. 370/2009 

                              U/S 147/447/341/323 IPC 

               State 

                                              Vs 

1. Abdul Hussain 

2. Md. Zakir Hussain 

3. Mannash Ali 

4. Papu Ali                            …….…Accused Persons 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:            Sri R. Goswami, Ld. APP.  

For the Defence:                Sri Paban Kumar Sarmah, Ld. Adv. 

Offences Explained on:          11.11.2009 

 

Date of Evidences:                21.08.2015, 19.10.2015 & 24.03.2017 

Date of Argument:              26.08.2019 

Date of Judgment:              05.11.2019 

                              J U D G M E N T 

1.  The Prosecution case in brief is that one Md. Azizul Haque has filed an FIR on 

05.03.2009 stating, inter alia, that when he was ploughing in his field, accused 

persons entered into his house armed with lathi and dao and assaulted the family 

members of the informant i.e., his father, mother and his daughter as a result of 

which they sustained grievous injuries. Later on when the informant returned back to 
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his home, accused persons restrained him and assaulted him with lathi and took Rs. 

1000/- (Rupees one thousand) only from his pocket. Hence this case was filed. 

  

2.  The O.C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case No. 

181/09 under Sections 147/447/325/341/323/379 of the Indian Penal Code. After 

investigation, the I.O laid down the Charge sheet under Sections 147/447/341/323 of 

the Indian Penal Code against accused persons Abdul Hussain, Md. Zakir Hussain, 

Mannash Ali and Papu Ali for trial.  

 

3.  On appearance before the court, accused persons were furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, offences u/s 147/447/341/323 of Indian 

Penal Code was explained to the accused persons and they pleaded not guilty and 

claimed to be tried. 

 

4.  The Prosecution examined 6 (six) witnesses. Thereafter, Ld. APP has prayed to close 

the evidence of the prosecution and accordingly, prayer was allowed. 

 

5.  The examination of the accused persons' u/s 313 of the Cr.P.C was recorded to which 

accused persons denied the questions put to them. Defence denied adducing 

evidence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused persons and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused persons on 05.03.2009 committed criminal trespass by 

illegally entering into the house of the informant and thereby committed an 

offence punishable under Section 447 of the Indian Penal Code? 

 

2. Whether accused persons on the same date, time and place, voluntarily caused 

hurt to the informant and his family members and thereby committed an offence 

punishable under Section 323 of the Indian Penal Code? 
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3. Whether accused persons on the same date, time and place, wrongfully 

restrained the informant while he was returning to his house and thereby 

committed an offence punishable under Section 341 of the Indian Penal Code? 

 

4. Whether accused persons on the same date, time and place, were a member of 

an unlawful assembly, and in prosecution of the common object of such 

assembly, committed the offence of rioting and thereby committed an offence 

punishable under Section 147 of the Indian Penal Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Md. Azizul Haque as PW 1 had deposed that he knows the accused 

persons. The incident took place about six years ago at about 7:00 A.M. At the time 

of incident, he was ploughing in his field and then one of his calf entered into the 

tomato cultivation of the accused persons. Thereafter accused Hasen Ali raised hue 

and cry and when he asked about the incident, Hasen Ali uttered obscene words and 

assaulted the informant. Later accused Safiqul, Kadir and Sidir Ali assaulted PW 1 as a 

result of which PW 1 sustained injuries in his back and his family members took him 

for medical treatment. Ext. 1 is the ezahar wherein Ext. 1 (1) is his signature. 

     In his cross examination, PW 1 has stated that his calf has eaten the tomato 

cultivation of accused. He denied that when his calf entered the tomato cultivation 

and when accused persons asked about the incident PW 1 assaulted them. The 

accused persons have also filed a case in connection with the same incident. He also 

denied that to escape from the case filed by the accused persons, he filed this false 

case against them and also denied that he sustained injuries by himself. No persons 

were present at the time of incident. He stated that accused persons have beaten him 

with bamboo stick. He showed the said bamboo stick to police but they did not seize 

it. He also denied the fact that accused persons did not assault him.  

9.  Md. Sahidul Islam as PW 2 had deposed that informant is his brother and he knows 

the accused persons. At the time of incident he was at his house. He heard hue and 

cry in the adjacent cultivation field and when he reached there, he saw many persons 

were quarrel together and he tried to restrain them. His brother sustained injuries 

and his brother filed this case in connection with the said incident. 

      In his cross examination, PW 2 has stated that the cultivation field is about 360 (three 

hundred sixty) feet away from his house. The altercation took place as the calf of the 

informant entered into the cultivation field of the accused persons. He also stated that 

he does not know who started the altercation. He denied the fact that when the 
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accused persons went into the house of the informant, they assaulted the accused 

persons. 

10.  M.O Dr. Hemant Koch as PW 3 had deposed that on 05.03.2009 he was posted at 

Panchmile NPHC. On that day, he conducted medical examination of the accused 

persons but no injuries were found in such examination. Ext. 2 is the medical report 

wherein Ext. 2(1) is his signature. 

Cross examination of PW 3 was declined by defence. 

11.  Nazima Begum as PW 4 had deposed that Azizul Haque is his brother and he knows 

the accused persons. The incident took place in the year 2009 and at the time of 

occurrence, she was at her home. At about 7:00 A.M his brother Azizul Islam was 

ploughing his calf which entered the tomato cultivation of the accused persons. 

Accused persons then raised hue and cry and began to beat his brother. Hasen Ali, 

Jahir Hussain, Mannash Ali, Motleb and Papu committed the incident. They had 

beaten his brother with a “dao” and made his brother fall down. He saw the incident 

and his brother lodged an ezahar after 2 (two) days of the incident. Police came to 

the place of occurrence and examined her. 

        In her cross examination, PW 4 has stated that she has come from Moizzagarh i.e., 

her home. Tengabasti and Moizzagarh are nearby villages. She was at the house of 

her husband at the time of incident. She came to the place of occurrence upon 

hearing about the incident. She denied the fact that she did not see the incident and 

she reached the place of occurrence after the incident. Accused persons have also 

filed a case against her brother regarding the same incident and the same has been 

compromised in the court. She denied the fact that both cases were supposed to be 

withdrawn under the compromise but they did not do so. She also denied that she 

have deposed falsely for the sake of her brother. 

12.  Md. Majibur Rahman as PW 5 had deposed that he knows informant Azizul Haque as 

well as the accused persons. The incident took place about 7-8 years ago and at the 

time of incident he was at his home. A calf had entered the field of accused persons. 

Accused persons became angry and when informant asked what had happened, 

accused persons assaulted the informant. Hasen Ali, Abdul Kadir, Munu and few 

others committed the incident. A stick was used to cause injuries. A village 

compromise was tried but accused persons refused to compromise. Police 

interrogated him regarding the incident. 

       In his cross examination, PW 5 has stated that informant is his brother. At the time of 

incident, he used to live at Tengabasti. On the day of occurrence at about 7:00 A.M 
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incident took place. The house of informant is about 15-20 feet away from his house 

and the house of the accused persons is about 200 (two hundred) meters from the 

house of the informant and the place of occurrence is between the house of the 

informant and the accused persons. He further stated that informant Azizul was 

injured on his face and back. He reached the place of occurrence after 4-5 minutes of 

the incident upon hearing hue and cry. He denied that he did not see any incident 

and he saw Hasen Ali beating the informant. He also denied that he does not know 

who injured whom. 

13.  Ayesha Khatun as PW 6 had deposed that informant is her elder son and he went to 

plough his land. Hasen, Kadir, Hamu and others had tomato cultivation and calf of 

Azizul entered the cultivation of the accused persons. Then accused persons pinched 

up a fight and had beaten the informant with clusters of soil and sticks. The place of 

occurrence is at a distance from their home. She too went to the place of occurrence 

and Safiqul inflicted her head with a blow by a stick when. Thereafter Gaonburah 

came with a “Khukuri” to assault. People tried to compromise the dispute but no 

compromise could be arrived at. She was medically examined along with Azizul at 

Panchmile NPHC. Police has recorded her statement. 

       In her cross examination, PW 6 has stated that she was at her home and upon 

hearing hue and cry she went to the place of occurrence and saw the incident. She 

denied the fact that she was at her home and as such she did not see the incident 

with her own eyes. She further stated that about 30-40 people gathered at the place 

of occurrence. There are houses of Iman Ali and others. These persons are not 

witnesses in this case. Jakir took them to hospital. She denied that they have lodged 

false case against the accused persons and accused persons did not assault them. 

14.  Upon appreciation of the evidences of Prosecution witnesses and materials available 

on record, it is seen that there is no eye witness to the alleged incident except 

informant himself. It has been admitted by all the witnesses that calf of the informant 

had entered into the tomato cultivation of the accused persons. Thus it can be 

ascertained that atleast accused persons themselves did not start any incident. It also 

appears apparently upon going through the evidences that this case was the result of 

the cross case filed by the accused persons against the informant side. 

15.  It can be ascertained that had there been any serious injury on the body of the 

informant, it would have been reflected in the medical examination. But informant 

was medically examined and no injury was found on the body of the informant. Even 

M.O in his evidence clearly stated that there was no injury on the body of the 

informant when he was medically examined.   
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16.  Moreover, no independent witness was examined by the Prosecution and all the 

witnesses examined by the Prosecution are the near relatives of the informant and it 

can be presumed that they would naturally depose in favour of the informant. Thus 

informant is the brother of PWs 2, 4 and 5 as well as son of PW 6. Prosecution did not 

examine any independent witness who might have seen the alleged incident or whose 

house is nearby the place of occurrence. 

17.  However, even then there are contradictions in the evidences of said witnesses. 

Informant has stated that he was beaten with a bamboo stick but PW 2 only said that 

an altercation took place. PW 4 stated that informant was assaulted with a dao and 

PW 6 stated that informant was assaulted with clusters of soil. Thus we see the 

apparent contradictions in the evidences on five different persons on a single point 

which raises doubt about the credibility of the Prosecution case coupled with medical 

examination report. Moreover, not a single dao or bamboo stick or anything else as 

such was seized by the I.O and even I.O was not examined by the Prosecution to 

answer the same. 

18.  Hence it can be said that Prosecution has totally failed to prove the allegation against 

the accused persons beyond reasonable doubt. In view of above discussion and 

considerations, accused persons are entitled to be acquitted of the offences under 

Sections 147/447/341/323  of the Indian Penal Code and all the aforesaid Points for 

determination of this case are decided against the Prosecution and in favour of the 

accused persons.      

 

                                                   ORDER 

 

Hence I hold that accused persons Abdul Hussain, Md. Zakir Hussain, Mannash Ali 

and Papu Ali are not guilty of committing offences punishable under Sections 

147/447/341/323 of the Indian Penal Code. Accordingly they are acquitted from the 

offences punishable under Sections 147/447/341/323 of the Indian Penal Code and 

are set at liberty forthwith. 

 

The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 
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The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 14th day of October, 2019. 

 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:   Md. Azizul Haque 

PW 2:  Md. Sahidul Islam 

PW 3:  M.O Dr. Hemant Koch 

PW 4:  Nazima Begum 

PW 5:  Md. Majibur Rahman 

PW 6:  Ayesha Khatun 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of Informant 

Ext. 2:  Medical Report  

Ext. 2(1): Signature of M.O 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


